R.C.M. 1109(g)(4)

(4) Authority to vacate suspension. The summary
court-martial convening authority for the command
in which the probationer is serving or assigned shall
have the authority to vacate any punishment that the
officer had the authority to order executed.

(5) Record and recommendation. If the hearing is
not held by the commander with authority to vacate
the suspension, the person who conducts the vaca-
tion proceeding shall make a summarized record of
the proceeding and forward the record and that offi-
cer's written recommendation concerning vacation
to the commander with authority to vacate the
suspension.

(6) Decision. A commander with authority to va-
cate the suspension shall review the record produced
by and the recommendation of the person who con-
ducted the vacation proceeding, decide whether the
probationer violated a condition of suspension, and,
if so, decide whether to vacate the suspended sen-
tence. If the officer exercising jurisdiction decides to
vacate the suspended sentence, that officer shall pre-
pare a written statement of the evidence relied on
and the reasons for vacating the suspended sentence.

(7) Execution. Any unexecuted part of a sus-
pended sentence ordered vacated under this subsec-
tion shall be ordered executed.

Rule 1110. Waiver or withdrawal of appellate
review

(& In general. After any general court-martial, ex-
cept one in which the approved sentence includes
death, and after any specia court-martial in which
the approved sentence includes a bad-conduct dis-
charge or confinement for one year, the accused may
waive or withdraw appellate review.

Discussion

Appellate review is not available for specia courts-martia in
which a bad-conduct discharge or confinement for one year was
not adjudged or approved or for summary courts-martial. Cases
not subject to appellate review, or in which appellate review is
waived or withdrawn, are reviewed by a judge advocate under
R.C.M. 1112. Such cases may aso be submitted to the Judge
Advocate Genera for review. See R.C.M. 1201(b)(3). Appellate
review is mandatory when the approved sentence includes death.

(b) Right to counsel.

(1) In general. The accused shall have the right to
consult with counsel qualified under R.C.M.

11-160

502(d)(1) before submitting a waiver or withdrawal
of appellate review.
(2) Waiver.

(A) Counsel who represented the accused at
the court-martial. The accused shall have the right
to consult with any civilian, individual military, or
detailed counsel who represented the accused at the
court-martial concerning whether to waive appellate
review unless such counsel has been excused under
R.C.M. 505(d)(2)(B).

(B) Associate counsel. If counsel who repre-
sented the accused at the court-martial has not been
excused but is not immediately available to consult
with the accused, because of physical separation or
other reasons, associate defense counsel shall be de-
tailed to the accused upon request by the accused.
Such counsel shall communicate with counsel who
represented the accused at the court-martial, and
shall advise the accused concerning whether to
waive appellate review.

(C) Subgtitute counsel. If counsel who repre-
sented the accused at the court-martial has been ex-
cused under R.C.M. 505(d)(2)(B), substitute defense
counsel shall be detailed to advise the accused con-
cerning waiver of appellate rights.

(3) Withdrawal.

(A) Appellate defense counsel. If the accused is
represented by appellate defense counsel, the ac-
cused shall have the right to consult with such coun-
sel concerning whether to withdraw the appeal.

(B) Associate defense counsdl. If the accused is
represented by appellate defense counsel, and such
counsel is not immediately available to consult with
the accused, because of physical separation or other
reasons, associate defense counsel shall be detailed
to the accused, upon request by the accused. Such
counsel shall communicate with appellate defense
counsel and shall advise the accused whether to
withdraw the appeal.

(C) No counsel. If appellate defense counsel
has not been assigned to the accused, defense coun-
sel shal be detailed for the accused. Such counsel
shall advise the accused concerning whether to with-
draw the appeal. If practicable, counsel who repre-
sented the accused at the court-martial shall be
detailed.

(4) Civilian counsel. Whether or not the accused
was represented by civilian counsel at the court-
martial, the accused may consult with civilian coun-
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sel, at no expense to the United States, concerning
whether to waive or withdraw appellate review.

(5) Record of trial. Any defense counsel with
whom the accused consults under this rule shall be
given reasonable opportunity to examine the record
of trial.

Discussion

Ordinarily counsel may use the accused’s copy of the record.
If this is not possible, as when the accused and counsel are
physically separated, another copy should be made available to
counsel.

(6) Consult. The right to consult with counsel, as
used in this rule, does not require communication in
the presence of one another.

(c) Compulsion, coercion, inducement prohibited.
No person may compel, coerce, or induce an ac-
cused by force, promises of clemency, or otherwise
to waive or withdraw appellate review.

(d) Form of waiver or withdrawal. A waiver or
withdrawal of appellate review shall:

(1) Be written;

(2) State that the accused and defense counsel
have discussed the accused’s right to appellate re-
view and the effect of waiver or withdrawa of ap-
pellate review and that the accused understands
these matters;

(3) State that the waiver or withdrawal is submit-
ted voluntarily; and

(4) Be signed by the accused and by defense
counsal.

Discussion

See Appendix 19 (DD Form 2330) or Appendix 20 (DD
Form 2331) for samples of forms.

(e) To whom submitted.

(1) Waiver. A waiver of appellate review shall be
filed with the convening authority. The waiver shall
be attached to the record of trial.

(2) Withdrawal. A withdrawal of appellate review
may be filed with the authority exercising general
court-martial jurisdiction over the accused, who
shall promptly forward it to the Judge Advocate
General, or directly with the Judge Advocate
General.

R.C.M. 1111(a)(1)

(f) Time limit.

(1) Waiver. The accused may sign a waiver of
appellate review at any time after the sentence is
announced. The waiver must be filed within 10 days
after the accused or defense counsdl is served with a
copy of the action under R.C.M. 1107(h). Upon
written application of the accused, the convening
authority may extend this period for good cause, for
not more than 30 days.

(2) Withdrawal. The accused may file withdrawal
from appellate review at any time before such re-
view is completed.

(g) Effect of waiver or withdrawal; substantial com-
pliance required.

(1) In general. A waiver or withdrawal of appel-
late review under this rule shall bar review by the
Judge Advocate General under R.C.M. 1201(b)(1)
and by the Court of Criminal Appeals. Once submit-
ted, a waiver or withdrawal in compliance with this
rule may not be revoked.

(2) Waiver. If the accused files a timely waiver of
appellate review in accordance with this rule, the
record shall be forwarded for review by a judge
advocate under R.C.M. 1112

(3) Withdrawal. Action on a withdrawal of appel-
late review shall be carried out in accordance with
procedures established by the Judge Advocate Gen-
eral, or if the case is pending before a Court of
Criminal Appeals, in accordance with the rules of
such court. If the appea is withdrawn, the Judge
Advocate Genera shall forward the record to an
appropriate authority for compliance with R.C.M.
1112.

(4) Substantial compliance required. A purported
waiver or withdrawal of an appeal which does not
substantially comply with this rule shall have no
effect.

Rule 1111. Disposition of the record of trial
after action

(@) General courts-martial.

(1) Cases forwarded to the Judge Advocate Gen-
eral. A record of trial by general court-martial and
the convening authority’s action shall be sent
directly to the Judge Advocate General concerned if
the approved sentence includes desath or if the ac-
cused has not waived review under R.C.M. 1110.
Unless otherwise prescribed by regulations of the
Secretary concerned, 10 copies of the order promul-
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